
LTNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

BHARANIDHARAN PADMANABHAN, M.D., Ph.D.,
Plaintiff,

1:15-cv-10499-WGY
V

CITY OF CAMBRIDGE, et al,
Defendants

CHA DEFENDANTS" CITY OF CAMBRIDGE DEFENDANTS" AND THE GREELEY
COMPANY'S MEMORANDUM IN SUPPORT OF MOTION TO DISMISS THE

AMENDED COMPLAINT

Now come certain of the seventy one Defendants, affiliated with Cambridge Health

Alliance ("CHA"), the City of Cambridge, and The Greeley Companyr and hereby ask this Court

to dismiss the Plaintiff s Amended Complaint for, among other grounds, failure to state a claim

upon which relief can be granted pursuant to Fed. R. Civ. P. 12(bX6), since the Plaintiff failed to

file suit within the applicable three year statute of limitations, failed to plead sufficient facts to

support his claims, and since on the face of the complaint this action arises out of a medical peer

t This motion is brought on behalf of Mary Cassesso, Ellen Semonoff, Moacir Barbosa, David

Bor, M.D., Louis Depasquale, Carol Vandeusen Lukas, Isaac Machado, Steve Manos, Gerald

McCue, Paula Paris, Jãshùa Posner, Maxwell Solet, Deborah Klein Vy'alker, David Porell, Gerald

Steinberg, M.D., Carol Hulka, M.D., Rachel Nardin,M.D., Somava Stout, M'D., Kathleen

Hamey,M.D., David Elvin, M.D., Jack Burke, M.D., Donald Kaplan, M.D., Anne Fabiny, M'D',
Sam óoppelt, M,D., Elizabeth Gaufberg, M.D., Katherine Kosinski, M.D., Ronald Minter, M.D',

David Orl.r, M.D., Assaad Sayah, M.D., Steven Schwaitzberg, M.D., Lavta Sullivan, M.D.,

Charles Douglas Taylor, M,D., Randy Wertheimer, M.D., Kathleen Murphy (Fache), Gregory

Lipshutz, M.b., Melissa Lai Becker, M.D., Priscilla Dasse, Nancy Lian, Jonathan Strongin,M.D.

Simon Ahtaridis, M.D., Dennis Keefe, and Cambridge Health Alliance Physician's Organization

(',CHAPO") who were associated with CHA at the time of the allegations in the Plaintifls
òomplaint ("CHA Defendants"). The Plaintiff misnames CHAPO as Cambridge Public Health

Commission Physician Organizafion. Although CHAPO has been misnamed, and has not yet

been served in this matter, CHAPO is among the defendants who bring this Motion to Dismiss.

This motion is also brought by Robert Healy and the City of Cambridge ("City Defendants"),

and The Greeley Company (hereinafter collectively "Defendants").

)
)
)
)
)
)
)
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reviewinvestigationprotectedfromdiscoveryunderM.G.L. c. 111 $$ 204,205,and forwhich

liability may not even attach pursuant to M.G.L. c. 111 $ 203; M.G.L. c.231 $ 85N; 45 U.S.C. $

1111,1.

Defendants also move for dismissal pursuant to Fed. R. Civ. P. 8 and Fed. R. Civ. P. 41

for failure to set forth a short and plain statement of the claim showing the pleader is entitled to

relief, and for Plaintiffls failure to effectuate proper service.

BRIEF OVERVIEW

Following the death of one of Plaintiffs CHA patients, PlaintifPs CHA medical

privileges were summarily suspended on November ll, 2010, (see November 11 , 2010 Ltr.

attached hereto as Exhibit 1),2 and then revoked following a Fair Hearing Plan (FHP) proceeding

during which Plaintiff was represented by counsel. See Transcript of Portions of FHP attached

hereto as Exhibit 2. Plaintiff unsuccessfully sought judicial intervention, an injunction, to prevent

this medical peer review investigation from proceeding. See August 11,2011 Order attached

hereto as Exhibit 3 Following the peer review process, his employment with CHA was

terminated. On September 7, 20II Plaintiff filed a complaint with the Massachusetts

Commission against Discrimination, along with a motion for expedited removal so Plaintiff

could pursue his claims in court, (see Motion for Expedited Removal attached hereto as Exhibit

'Wrieht & Mill"., 5A Federal Practice & Civil Procedure, $$1327, 1357 (3d ed.); Noonan v.

Vy'onderland Greyhound Park Realty LLC, 723 F. Supp. 2d 298,346 (D. Mass. 2010) (stating

court may consider documents attached to the complaint as well as those "integral to or explicitly
relied upon in the complaint"), quoting Trans-Spec v. Caterpillar, 524F.3d3I5,32I (1st Cir.
2008); Shaw v. Digital Equip. Corp., 82 F.3d 1194, 1220 (lst Cir. 1996) (stating a court "may
properly consider the relevant entirety of a document integral to or explicitly relied upon in the

complaint, even though not attached to the complaint, without converting the motion into one for
summary judgment") (citing Watterson v. Page. 987 F.2d1,34 (lst Cir. 1993).

2
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4¡,3 which was withdrawïr on October 19,2011, providing Plaintiff the opportunity to file a civil

claim (which was not then done). See V/ithdrawal Form attached hereto as Exhibit 5.

Subsequently the Commonwealth of Massachusetts Board of Registration in Medicine

(BORM) investigated Plaintifls practice and issued a Statement of Allegations. See Statement of

Allegations attached hereto as Exhibit 6. Upon information and belief an adjudicatory hearing is

currently in process before BORM to discipline Plaintifls medical license, and Plaintiff recently

sought judicial intervention, also unsuccessfully, from the Supreme Judicial Court to stop that

adjudicatory hearing. See SJC docket attached hereto as Exhibit 7. Plaintiff now seeks to bring

this civil action against seventy one (71) individuals affrliated with CHA, the City of Cambridge,

the BORM, and others.

FACTUAL BACKGROUND

In November 2010 David Bor, M.D., Chief of Medicine for CHA and one of the seventy

one individual defendants named in the Amended Complaint, learned that one of the Plaintiff s

CHA patients had presented unresponsive to the emergency department and died from a

suspected medication overdose. Exhibit 2, pp. 53-55. Upon learning of this patient's death, Dr.

Bor reviewed the medical record and noted a history of intravenous drug abuse and depression

and what Dr. Bor believed to be large prescriptions of OxyContin by the Plaintiff which caused

concern by Dr. Bor not only for the deceased patient but for the Plaintiff s other patients as well.

Exhibit pp.56-58

3 Fire and Police Pension Ass'n of Colorado v. Simon,778 F. 3d 228,232 n.2 (1st Cir. 2015);

Waterson v. Pase,987 F. 2d 1,3 (lst Cir. 1993) ("[O]n a motion to dismiss a court may properly
look beyond the complaint to matters of public record and doing so does not convert a Rule
l2(bx6) motion to one for summary judgment."), quoting Mack v. South Bay Beer Distrib.. Inc.,

798 F .2d 1279, 1282 (9th Cir. 1 986).

J
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Dr. Bor met with the Plaintiff to discuss the death of this patient and the Plaintiff s efforts

to transfer patients who were receiving medications for chronic pain Exhibit 2 pp. 61-65. Dr

Bor noted that the Plaintiff was surprised to learn of the patient's death, and that the Plaintiff was

unaware of the patient's history of intravenous drug abuse and depression. Exhibit 2, p. 63.

Following this meeting, Dr. Bor reviewed further CHA medical records of the Plaintifls patients

and became more concerned about the number of patients who were receiving large doses of

pain medications and the discrepancies between the Plaintiff s claims to Dr. Bor regarding the

number of patients he had remaining receiving narcotic medication and the information Dr. Bor

gleaned from CHA medical records. Exhibit p.66

Because of his conceÍn that CHA patients were at risk, Dr. Bor met with CHA's Medical

Executive Committee (MEC), a medical peer review committee under M.G.L. c. 111 $$ 203 et.

seq., and requested that corrective action be taken. Exhibit 2, pp. 69-70. On November 9,2010,

the MEC found, among other concerns, that the Plaintifls clinical practice did not meet the

community standard and potentially endangered patient safety. Exhibit 1. The MEC voted to

recommend termination of his medical staff membership and to summarily suspend his medical

staff privileges. Exhibit I

Plaintiff requested a hearing under the CHA FHP by letter dated November 17, 2010. See

Fair Hearing Request attached hereto as Exhibit 8. The hearing was held January 5, January 6,

and January 24,2011. Exhibit 2; Report of Hearing Committee attached hereto as Exhibit 9.

On February 24,2011, the hearing committee issued its report. Exhibit 9. The hearing

committee found that the Plaintiff was not meeting the standards for close management and

careful documentation of patients receiving chronic narcotics, and, in the interest of patient

safety, summary suspension of the Plaintiffls clinical privileges was waffanted. Exhibit 9,p.6.

4
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The hearing committee also found that further investigation into the grounds for recommending

termination of the Plaintiff s medical staff membership was warranted, and that the MEC should

review the results of that further investigation. Exhibit 9 , p. 6.

Accordingly, the MEC by letter dated March 22, 2011, informed the Plaintiff that the

suspension of his medical staff privileges would continue and an Investigative Committee would

further examine his practice. See March 22,2011 Ltr. attached hereto as Exhibit 10. Plaintiff

unsuccessfully sought judicial intervention to stop this Medical Peer Review process from

concluding. Exhibit 3. During the course of June and July 2011, the Investigative Committee

conducted a further review of the Plaintiff s practice, including arranging for an independent

outside review of ten of the Plaintifls patients'medical records, the majority of which (seven of

the ten) had been requested by Plaintiff as part of the FHP. See Report of Investigative

Committee attached hereto as Exhibit 1 1, p. 1. Although the Plaintiff was invited to meet with

the Investigative Committee, he chose not to appear. Exhibit 1 1 ,p.2.

The Investigative Committee conducted its own deliberations before reviewing the

outside reviewer's report. Exhibit 11 p. 2. The outside reviewer found significant concerns

following his review of the ten records, including unsupported treatment decisions and patients

with very large doses of narcotic medications. See Greeley Report attached hereto as Exhibit 12,

p. 20. The outside reviewer concluded that the Plaintiff did not meet the standard of care.

Exhibit 12,p.20.

As a result of its further investigation, by a report dated August I,2011 the Investigative

Committee found that the Plaintiff did not meet the minimal community standard of practice and

that he should be terminated from the CHA medical staff. Exhibit 11 , p. 2. Plaintiff, through

5
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I.

counsel, filed a complaint with MCAD, which was then withdrawn, providing Plaintiff the

opportunity to file a civil suit, which was then not pursued. Exhibits 4. 5.

Having failed to obtain an injunction to stop the Medical Peer Review action, and having

failed to secure judicial intervention against the subsequent BORM hearing, and after having

elected not to pursue the claims originally filed with MCAD, which would have been met with a

similar motion to dismiss, the Plaintiff filed a complaint in Norfolk Superior Court on October

17,2104. This case was removed to federal court on February 23,2015 and the Defendants filed

a Motion to Dismiss on April 13,2015. On May 4,2014, Plaintiff filed an Amended Complaint

pursuant to Fed. R. Civ. P. 15(a)(1)(B).4

ARGUMENT

THE PLAINTIFF HAS FAILED TO STATE A CLAIM UPON WHICH RELIEF
CAN BE GRANTED.

A. The Plaintiff failed to file suit within the applicable three year statute of
limitations

The Plaintiff apparently pleads four separate causes of action alleging 42 U.S.C. $ 1983

violations (Counts 2,3,4, and 5), four state law claims (Counts 5,6,J, and 8), anda claim for

declaratory relief (Count 1). These claims are all governed by a three year statute of limitations.

M.c.L. c.260 $ 2A;'Wilsonv. Garcia,417 U.S. 261,262 (1985) (holding that42 U.S. C. $1983

does not have its own statute of limitations, therefore the forum state's personal injury statute of

limitations governs); Gilbert v. City of Cambridge, 745 F. Supp. 42, 47 (D. Mass. 1990) aff'd,

932 F.zd 51 (lst Cir. 1991) (quoting Town of Orangetown v. Gorsuch, TlS F.2d 29, 42 (2d

Cir.I983), cert. denied,465 U.S. 1099 (1984). ("The statute of limitations...may not be

a Fed. R. Civ. P. 15(aX1)(B) requires provides a plaintiff twenty-one (21) days to file an amended

complaint following service of a motion pursuant to Fed. R. Civ. P. 12(b). The local rules require
that a f,rling be made by 6:00 pm to be considered timely filed. D. Mass. R. 5.4(D). The Plaintiff
filed the Amended Complaint at 10:59 p.m.; the Amended Complaint was therefore not timely
filed.

6
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sidestepped simply by labeling an action one for declaratory or injunctive relief, rather than one

for damages. Instead, courts look to the 'substance of a claim' and '[i]f this examination reveals

that a claim for declaratory relief could have been resolved through another form of action which

has a specif,rc limitations period, the specific period of time will govern."')

Accrual of a42 U.S.C. $ 1983 claim begins when the plaintiff knows, or has reason to

know, of the injury upon which the action is based. Rivera-Muriente v. Aeusto-Alicea,959 F.2d

349,353 (lst Cir. 1992) (citing Street v. Vose, 936 F,2d 38, 40 (lst Cir. 1991); Marrapese v

Rhode Island,749 F.2d 934,936 (lst Cir.1984)). Accrual of a plaintiff s tort claims begins

when the plaintiff "[1] discovers, or [2] reasonably should have discovered,'that [he] has been

harmed or may have been harmed by the defendant's conduct."'Koe v. Mercet. 450 Mass. 97,

101 (2007) (quoting Bowen v. Eli Lilly Co., 408 Mass. 204, 205-206 (1990)). "Reasonable

notice that ... a particular act of another person may have been a cause of harm to a plaintiff

creates a duty of inquiry and starts the running of the statute of limitations." Id. at 102. Under the

discovery rule, the plaintiff need not know the full extent of his damages for the statute to begin

to run. Taygeta Corp. v. Varian Assocs.. Inc., 436 Mass.2l7,229 (2002).

Here, the Plaintiff filed suit on October I1,2014. The Plaintiffs claims against the

Defendants relate to his summary suspension, fair hearing, investigation, and termination from

CHA, all events which occurred more than three years prior to the Plaintiff filing suit.s The

Plaintifls transparent attempts to plead facts indicating continuing harm do not change the

reality that the Plaintiff was on notice of his alleged claims since his summaty suspension on

November Il, 2010. Even assuming arguendo ihat the Plaintiff should not have reasonably

5 Although plaintiff alleges that he received his termination letter on or around October 28,201I,
the statute of limitations in cases of wrongful discharges begin to run when the plaintiff learns of
the decision to terminate his employment, and not when it is documented on offrcial stationary or
reduced to writing. Rivera-Muriente , 959 F .2d at 353.

933882.1
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discovered that he was harmed by the Defendants' conduct during his summary suspension on

November II , 2010, certainly, the Plaintiff was on notice of his potential claim by June of 20 I 1 ,

when he had undergone the fair hearing, had not seen patients or been paid for 2011, and his

credentials had not been renewed. See Amended Complaint,nn245,292-93.In fact, the Plaintiff

had already filed and withdrawn his MCAD complaint regarding this matter by September 7,

201I. Exhibit 4. Because the Plaintiff failed to timely file his claim, the Plaintiffls Amended

Complaint must be dismissed in its entirety.

B. The Plaintiff has failed to plead sufficient facts against Defendants to support
his claims

The Plaintiff has named 71 defendants in his Amended Complaint. Of the Defendants on

whose behalf this Motion is filed, at least thirty of them are mentioned only in the "Pafiies"

section of the Amended Complaint and the caption; there are no specific factual allegations

against them.6 Although the Plaintiff labels various defendants as "Officers" or member of the

"Medical Executive Committee 2010," the Plaintiff fails to plead sufflrcient facts against

individuals. To the extent that the Plaintiff pleads specific facts against the remaining

Defendants, he fails to plead suff,rcient facts to support his claims. For example, the Plaintiffls

only substantive factual allegation against The Greeley Company is that they were hired by the

MEC to conduct an external peer review of the Plaintiff. Amended Complaint, ffi 26I,265,266.

The only allegation against Dr. Lipshultz, Melissa Lai-Becker, and Dr. Strongin is that they were

6 There are no specific factual allegations in the Plaintiff s 435 paragraph Amended Complaint
involving Mary Cassesso, Ellen Semonoff, Moacir Barbosa, Louis Depasquale, Carol Vandeusen
Lukas, Isaac Machado, Steve Manos, Gerald McCue, Paula Paris, Joshua Posner, Maxwell Solet,
Deborah Klein'Walker, Kathleen Harney,M.D., David Elvin, M.D., Jack Burke, M.D., Donald
Kaplan, M.D., Anne Fabiny, M.D., Sam Doppelt, M.D., Elizabeth Gaufberg, M.D., Katherine
Kosinski, M.D., Ronald Minter, M.D., David Osler, M.D., Assaad Sayah, M.D., Steven
Schwaitzberg, M.D., Laura Sullivan, M.D., Charles Douglas Taylor, M.D., Randy Vy'ertheimer,
M.D., Priscilla Dasse, Simon Ahtaridis, M.D., CHAPO, and Robert Healy.

8
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members of the investigative committee that issued a report following an investigation.

Amended Complaint, lT T 116, 266-274. However, there are no other individual factual

allegations against the individual committee members, and the Plaintiff has failed to plead how

their involvement in any way relates to the Plaintiffls current claims. Further, although the

Plaintiff asserts some factual allegations against Dr. Hulka, Kathy Murphy, and Nancy Lian,

there is no indication from these allegations that any of these defendants retaliated against or

defamed the Plaintiff. See Amended Complaint,llll 124-60, 2lI- 216,230-37. Therefore, the

Plaintiff s Complaint should be dismissed pursuant to the Fed. R. Civ. P. 12(bX6) for failure to

state a claim. Bell Atlantic Corp. v. Twombly, 550 U.S. 544,555 (2007).

C. The Defendants are immune from suit under 45 U.S.C. $ 11111

The Amended Complaint on its face explicitly alleges liability arising out of Plaintiff s

summary suspension and medical peer review investigation at CHA. These acts, however, were

all acts undertaken under the authority of the CHA MEC, which is a peer review committee

whose actions, and whose affrliates' actions, taken in good faith and with a reasonable belief the

actions were warranted for the furtherance of quality healthcare, may not be the grounds for civil

liability under any federal or state law. 42 U.S.C. $ I 1 1 1 1.

The Healthcare Quality Improvement Act (HCQIA) provides qualif,red immunity to

health care entities and physicians who participate in the professional peer review pÍocess.

Congress passed the act "'to improve the quality of medical care by encouraging physicians to

identify and discipline physicians who are incompetent or who engage in unprofessional

behavior."' Zisk v. Quincy Hosp., 64 Mass. App. Ct. 517 , 523 (2005) (quoting Matthews v.

Lancaster Gen. Hosp., 87 F.3d 624, 632 (3d Cir. 1996) and H.R. Rep. No. 903,99th Cong.,2d

9
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Sess. 2 (1986)). The act mandates that a health care entity review the competence of its

physicians, and that such a review will not result in liability "in damages under any law of the

United States or of any State." 42 U.S.C. $ 1 1 1 1 1. Immunity extends not just to members of the

review body, but to "any person who participates with or assists the body with respect to the

action." 42 U.S.C. $ 1 11 11.

For HCQIA immunity to attach, the professional review action must be taken:

(1) in the reasonable belief that the action was in furtherance of
quality healthcare,
(2) after reasonable effort to obtain the facts of the matter,
(3) after adequate notice and hearing procedures are afforded to the
physician involved or after such other procedures as fair to the
physician under the circumstances, and
(a) in the reasonable belief that the action was warranted by the

facts known after such reasonable effort to obtain facts and after
meeting the requirements of paragraph (3).

42 U.S.C. $ 11112(a). HCQIA standards "'will be satisfied if the reviewers, with the information

available to them at the time of the professional review action, would reasonably have concluded

that their action would restrict incompetent behavior or would protect patients."' Singh v. Blue

Cross/ Blue Shield of Mass.. Inc., 308 F. 3d 25,32 (1st Cír.2002) (quoting H.R. Rep. No. 99-

903 at 10). This "objective" "reasonable belief'standard advances the purpose of the HCQIA

and permits the determination of immunity "without extensive inquiry into the state of mind of

peer reviewers." Singh, 308 F. 3dat32.

The Plaintiff concludes in his Complaint that the MEC did not meet the requirements of

the HCQIA and therefore does not qualify for immunity under the statute. However, the

Plaintiffls conclusory statements are insufficient to overcome the objective standards deliberately

afforded peer review committees in order to promote quality healthcare and protect patients. The

MEC objectively met the four requirements of the HCQIA and the Defendants are entitled to

immunity.

e33882.1 
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First, the MEC took actions in a reasonable belief that they furthered the quality of

healthcare. The MEC summarily suspended the PlaintifPs license after the Plaintiffls patient

presented unresponsive to the emergency department and died of a medication overdose. Exhibit

2, pp.53-55. It was also discovered that the Plaintiff had numerous patients who were receiving

large doses of pain medication, despite the Plaintifls claim that most of his patients were not

receiving narcotic medication from the Plaintiff. Exhibit 2, pp. 56-58.

Second, the MEC made a reasonable effort to obtain the facts. A plaintiff is entitled to a

"reasonable investigation . . . not a perfect investigation. Egan v. Athol Mem. Hosp., 971 F. Supp

37,43 (D. Mass. 1997). Afterthe Plaintiffs summary suspension, the Plaintiff was provided a

three day fair hearing in January 2011. The Plaintiff was represented by counsel, and the Plaintiff

had an opportunity to present his own witnesses. Exhibit 2 Exhibit 9. After the fair hearing, the

MEC determined that further investigation was necessary, and an investigation continued

through the summer of 2011. Further review was conducted by an outside reviewer. Exhibit 12

The Plaintiff was invited to meet with the investigative committee, but he elected not to appear.

Exhibit 11 ,p.2.

Third, the MEC provided the Plaintiff with adequate notice. Here, the MEC successfully

conducted a hearing where the Plaintiff was represented by counsel, presented testimony through

witnesses, conducted cross examinations, and the Plaintiff was invited to meet with the

investigative committee. Exhibits 2; Exhibit 9.

Finally, the MEC reasonably believed its acts were \Marranted by the facts obtained,

including the testimony from a variety of witnesses, the investigative committee's report, and an

independent outside reviewer who found that the Plaintiff had not met the standard of care, based

on records requested by the Plaintiff himself. Exhibits 2; Exhibit 9; Exhibit 10.

933882.1
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A peer review committee's failure to meet all the conditions described in 42 U.S.C. $

11112(b) does not constitute a failure to meet the standards of the statute or abrogate the

immunity. Egan, 97I F. Supp 37 at 43.Instead, "'the ultimate inquiry is whether the notice and

hearing procedures were adequate."'Id. (quoting Matthews v. Lancaster General Hosp., 883 F.

Supp. 1016, 1033 (E.D. Pa. 1995) aff'd87 F.3d624 (3d. Cir. 1996)). The MEC reasonably

believed its actions of summarily suspending and terminating a physician who mismanaged

narcotic medication would help protect patients. Congress has provided strong protections to

medical peer review committees to help respond "to a crisis in the monitoring of health care

professional." Singh, 308 F. 3d at 31. The Plaintiff cannot elude this privilege by unsupported

conclusory statements. See Bell Atlantic Corp.. 550 U.S. at 555. Therefore, the Defendants are

immune from liability under 45 U.S.C. $ 11111.

D. The Defendants are immune from suit pursuant to M.G.L. c. 111 $ 203(c);

M.G.L. c.231$ 8sN

Just as federal law provides statutory immunity to the Defendants for the claims asserted

in the Amended Complaint, so too does state law. In the circumstances, where the medical peer

review privilege applies from the face of the complaint, there is no reasonable inference which

can support a claim that the actions taken by any of the Defendants were not taken in good faith

and with a reasonable belief the actions were warranted, and "mere inference" to bad faith is

insuflrcient to pierce the immunity. Vranos v. Franklin Med. Ctr., 448 Mass. 425, 438 (2007)

(quoting Pardo v. General Hospital Corp., 446 Mass. l, 12 (2006)). Additionally, the Plaintifls

allegations directly involve the "proceedings, reports, and records" of the MEC, which are

undiscoverable in this action. M.G.L. c. 111 $ 204. V/ithout access to these documents, the

Plaintiff cannot prove his claims.

933882.1
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The purpose of the statutory medical peer review privilege is to "'promote candor and

confidentiality"'in the peer review process and "'to foster aggressive critiquing of medical care

by the provider's peers. "' Pardo, 446 Mass. at 1 1 (quoting Can v. Howard , 426 Mass. 5 1 4, 5 1 8

(1993); Beth Israel Hosp. Ass'n v. Bd. of Registration in Med., 401 Mass.l72,182 (2003)). The

Supreme Judicial Court has noted that "fp]hysicians would be far less willing candidly to report,

testify about, and investigate concerns of patient safety if their actions would be subject to later

scrutiny and possible litigation." Ayash v. Dana-Farber Cancer Ins.., 443 Mass.367,396 (2005).

The Massachusetts Legislature provides a naffo\v exception to the peer review privilege,

requiring that the individual or institution furnishing information to, or participating in the peer-

review process act "in good faith." M.G.L. c. 111 $ 203 (c). In conjunction with this good faith

requirement, M.G.L. c. 231 $ 85N specifically provides that a member of a peer review

committee may be liable for his actions in his capacity on a peer review committee only if he

did not act in good faith.

"Good faith" is defined as "honesty in belief or pu{pose . . . [and] absence of intent to

defraud or to seek unconscionable advantage." Black's Law Dictionary (9th ed. 2009). "Every

presumption of the law is in favor of honesty and good faith." Spiegel v. Beacon Participations.

Inc.,297 Mass. 398, 416-17 (1937) (citing Brown v. Little. Brown & Co.. Inc. 269 Mass. 102,

ll7 (1929)); Gardiner v. Rogers,267 Mass.274,278 (1929); Hallet v. Moore 282 Mass. 380,

397 (1933). It has long been established that "presumptions of good faith and integrity... have

been recognized for ages as attending human action..." Interstate Commerce Comm. v. Chi.

Great V/. Ry. Co.,209 U.S. 108, 120 (1908).

"[T]he exception for failure to act in good faith must be construed narrowly to preserve

the purposes of the peer review privilege and to promote good health caÍe." Vranos, 448 Mass. at

933882.1
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435. The exception applies only "on some threshold showing that a member of a medical peer

review committee did not act in good faith in connection with his activities as a member of the

committee, for example, did not provide the medical peer review committee with a full and

honest disclosure of all the relevant circumstances, but sought to mislead the committee in some

manner." Pardo, 446 Mass. at lI-12.

In his Amended Complaint, the Plaintiff alleges various counts against the Defendants

and seeks to hold them liable for their participation in the Plaintiff s summary suspension, fair

hearing, and termination from CHA, all of which arose out actions and investigations by the

MEC. Amended Complaint,nn20T - 294. The Plaintiff has failed to plead sufficient facts to

support a claim that any member of the MEC or any person reporting to the MEC acted in "bad

faith" sufficient to overcome the statutory immunity provided to such individuals. For example,

the Plaintiff fails to plead suffrcient facts necessary to show that the Defendants reported

information or participated in the peer review process in an attempt to "mislead the committee in

some manner." Pardo, 446 Mass. at lI-12. Therefore, the Plaintiff s claims are therefore

insuff,rcient.

Because the Plaintiffls claims relate to privileged activities of the MEC, and because the

Plaintiff has failed to plead sufficient facts to support a claim of bad faith, the Defendants are

immune from liability under M.G.L. c. 111 $ 203(c), and the Plaintiff s claims must be

dismissed.

E. The Ptaintiff has failed to plead sufficient facts to support a claim under 42

u.s.c. $ 1983

Plaintiff has brought 42U.S.C. $ 1983 claims against the Defendants for defamation,

retaliation, and abuse of power. Amended Complaint,nn3T2-421. To establish a claim based

on $ 1983, the Plaintiff must show that the alleged conduct deprived him of rights, privileges or

s33882 , 
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immunities secured by the Constitution or laws of the United States. Miga v. Holyoke, 398

Mass. 343, 349 (1986). Section 1983 "imposes liability for violations of rights protected by the

Constitution, not for violations of ... tort law." Concannon v. Capuano, 840 F.Supp. 178,I79

(1994) (quoting Baker v. McCollan, 443 U.S. 137, 146 (1979)).In this case, the Plaintiff alleges

various counts against the Defendants that would traditionally be resolved under state tort law,

specifically employment law. "State law, rather than the federal Constitution, generally governs

substance of employment relationship for purposes of claims asserted against public employers."

Collins v. City of Harker Heishts, Tçxa$, 503 U.S. 1 15 (ree2)

As for the Plaintiff s specific Section 1983 claims, his allegations cannot stand. Damage

to reputation alone cannot state a claim for relief under Section 1983 because reputation is

neither "liberty" nor "property" as is required for protection by the Due Process Clause. Paul v.

Davis, 424 U .S . 693 , 7 0l (197 6). In order to invoke the protection of the Due Process Clause,

damage to reputation must coincide with an impact on a more tangible interest. Id. For example,

Section 1983 may be invoked when damage to reputation "occur[s] in the course of the

termination of employment." Id. at 710. Plaintiff fails to allege in his Amended Complaint that

he was defamed by the Defendants in the course of the termination of his employment. Plaintiff

was notified of his summary suspension from CHA on November 11, 2010. Although Plaintiff s

allegations regarding defamation are vague, the allegations appear to refer to communication

regarding Plaintiffs BORM matter, which occurred after the Plaintiffls summary suspension

from CHA. Thus plaintiff has not established the necessary nexus between the statements and a

right protected under Section 1983.

As to the Plaintiffls Section 1983 retaliation claim, the Plaintiff has failed to plead

sufficient facts to support his claims against the individual defendants. "'[G]eneric accusations'

933882.1
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regarding 'the collective conduct' of the defendants are insufficient to state a claim" under

Section 1983. Tomaselli v. Beaulieu, 96l F.Supp.2d 423,445 (2013) (quoting Feliciano v.

Rivera-Sanchez, No.1I-1672(JAG),2012WL 4471644m at *7-*8 (D.P.R. Sept. 26, 2012)).

Further, the Plaintiffls Section 1983 claim alleging general abuse of power is

insufficient. It is unclear as to whether this claim is pled against the Defendants, but to the extent

it is, the Plaintiff has failed to allege suffrcient facts to establish an abuse of power claim. Only

conduct that "shocks the conscience" or "action that is legally irrational in that it is not

suffrciently keyed to any legitimate state interests" gives rise to an abuse of power violation of

due process. PFZ Properties. Inc. v. Rodrieuez,g29 F.2d 28,31-32 (lst Cir.1991)(citing

of U.S. Citizens in 859 F.2d 929, 943 (D.C.Cir.1988))

Plaintiff has failed to plead conduct on behalf of the Defendants that meets this high standard.

Because the Plaintiff has failed to plead sufficient facts under 42 U.S.C. $ 1983, Counts

2,3,4, and 5 of the Amended Complaint must be dismissed.

il. PLAINITIFF'S AMENDED COMPLAINT FAILS TO COMPLY \ryITH THE
RULES OF CIVI PROCEDURE AND SHOULD BE DISMISSED

This Court has the inherent power to impose sanction, including that of dismissal, upon a

litigant who fails to comply with the Federal Rules of Civil Procedure. Kuehl v. F.D.I.C., 8 F.3d

905, 908 (1st Cir. 1993); Fed. R. Civ. P. 41. This Court's recognized authority and discretion to

dismiss a case for failure of a Plaintiff to follow the Rules of Civil Procedure is codified under

Fed. R. Civ. P. 41, which states in part, "[o]n motion of the defendant, with notice, the court

may, in its discretion, dismiss any actionfor failure of the Plaintiff... to comply with these rules

or any order of the court." Fed. R. Civ. Pro. 4I(b)(2) (emphasis added).

A Complaint is properly pled only if it provides "a short and plain statement of the claim

showing that the pleader is entitled to relief," and"a demand for the relief sought" Fed. R. Civ.

933882.1
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P. 8(a). The pleading requirement is required to "'give the defendant fair notice of what the

claim is and the grounds upon which it rests."' Atlantic 550 U.S. at 555 (quoting

Conley v. Gibson, 355 U.S 4,41 (1957)). Dismissal for non-compliance is appropriate when

"'the complaint is so confused, ambiguous, vague, or otherwise unintelligible that its true

substance, if any, is well disguised. "'Miranda v. U.S 105 Fed. Appx. 280,281(1st Cir. 2004)

(quoting Salahuddin v. Cuomo. 861 F.2d 40, 42 (2d Cir.1988)); see also V/rieht & Miller, 5A

Federal Practice & Civil Procedure $1281 (3d ed.) ("Unnecessary prolixity in a pleading places

an unjustified burden on the party who must respond to it because they are forced to ferret out

the relevant material from the mass of verbiage."), Cuevas v. DiPaulo,20llWL2I18268, *3

(D. Mass 2011) (Young, J.) (holding that complaint did not comply with Rule 8(a) when it was a

"laundry list of grievances . . . along with bald assertions and legal conclusions . . . .").

In this case, this is not the Plaintiff s first attempt to draft a comprehensible complaint.

The Plaintiff s original complaint was a rambling, confused, and conclusory 270 paragraphs.

Accordingly, the Defendants filed a Motion to Dismiss on April 13, 2015 on many grounds,

including the failure to comply with Rule 8(a). On }i4ay 4,2015, the Plaintiff filed an Amended

Complaint pursuant to Mass. R. Civ. P. 15(a)(1)(B). Rule l5(aXlXB) provides the "right to

amend once as a matter of course" after the service of a motion to dismiss. Fed. R. Civ. P.

15(a)(1)(B). The purpose of this Rule is so that a responsive amendment "may avoid the need to

decide the motion or reduce the number of issues to be decided." Id., Advisory Committee

Notes, 2009 Amendment. Typically, Rule 15(a) amendments are used to cure a defective

pleading, correct insufficiently stated claims, or correct a misnomer of a party.Wright & Miller,

6 Fed. Prac. &, Proc. Civ. S 1474 (3d ed.).

933882.1
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Here, the Plaintiff failed to cure any of the defects from the original complaint. Instead,

the Plaintiff, now through counsel, has expanded the complaint from 270 paragraphs to 435

paragraphs. The Amended Complaint contains detailed factual allegations, conclusory language,

and unintelligible statements, to which the Defendants cannot respond. For example, the

Amended Complaint contains over 22J paragraphs of detailed factual allegations, many of which

have no bearing on this litigation. See 94. Amended Complaint T T 2-10, 104-113, 165-185,

Count 1 is 50 paragraphs and asks this Court to make various unrelated declaratory judgments.

Count 4 appears to be a cause of action pursuant to 42 U.S.C. $ 1983 and under common law,

even though Section 1983 claims and common law defamation claims are distinct, require

different elements, create different defenses, and should be pleaded separately. Further,

paragraph 390 of the Amended Complaint has24 un-numbered sub-parts, each containing a new

allegation against the Defendants, making it even more challenging for the Defendants to

respond to the allegations against them.

A short and plain statement of the claim is not only required by the rules of pleading, but

it is essential to the defense of this case. V/ithout a clear statement of the allegations and claims

against them, the Defendants are unable to properly answer the Amended Complaint and

determine and assert any defenses which may apply. Accordingly, the Amended Complaint

should be dismissed under Fed. R. Civ. P. 4l for failure to comply with the Federal Rules of

Civil Procedure and Fed. R. 12(bX6) for failure to state a claim upon which relief can be granted.

IIr. THIS COURT SHOULD EXERCISE ITS DISCRTION AND DISMISS THE
DECLARATORY CLAIMS

The Declaratory Judgment Act states that the courrt may declare the rights or legal

relations of parties to a suit where a controversy exists. 28 U.S.C. ç 2201. "Consistent with the

nonobligatory nature of the remedy, the district court is authorized, in the sound exercise of its

s33882.1 
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discretion, to stay or to dismiss an action seeking a declaratory judgment before trial." 'Wilton 
v.

Seven Falls Co., 515 U.5.277,288 (1995). The decision to dismiss such an action in the

declaratory judgment context is guided by "considerations of practicality and wise judicial

administration." Id. Generally, declaratory judgments are used as a tool to resolve actual

disputes that either have not reached a stage where a party may obtain a coercive remedy or

relief, or as a tool to minimize avoidable loss and the unnecessary accrual of damages. V/right &

Miller, 10B Fed. Prac. & Proc. Civ. ç 2751 (3d ed.). Thus, a court may dismiss a claim for

declaratory relief if it frnds that a declaratory action is impractical given the substantive issues in

the case.

Here, the Plaintiff requests that this Court declare that the Attorney General has a conflict

of interest, that the Defendants violated provisions of the Federal Health Care Quality Immunity

Act, and that the Defendants violated 42 U.S.C. $ 1983. These declaratory claims are redundant

to the substantive claims in the Amended Complaint, and the Court should exercise its discretion

and dismiss the declaratory judgment claims. See In re Orion Pictures Corp. , 4 F.3d 1095, I 100

(2d Cir. 1993). Furthermore, in this case, the issuance of a declaratory judgment would not be

effective in settling an alleged controversy, since the Plaintiff seeks declaratory relief on issues

that are not legally cognizable for the reasons stated in this motion, have no basis in fact, and a

declaratory judgment would not prevent the unnecessary accrual of damages. Therefore, Count I

of the Plaintiffls Amended Complaint for declaratory relief should be dismissed.

IV. PLAINTIFF FAILED TO PROPERLY SERVE CERTAIN DEF'ENDANTS

The Plaintiff s Complaint was originally filed in Norfolk Superior Court. Rule 4 O of the

Massachusetts Rules of Civil Procedure, requires that service of summons and complaint should

be made within 90 days of the filing of the complaint. Mass. R. Civ. P. 4(i). The Plaintiff filed

933882 1
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suit on October 17,2014 and failed to serve the defendants, Dennis Keefe, Nancy Lian, Priscilla

Dasse, Johnathan Strongin, Simon Ahtaridis, Robert Healy, and the City of Cambridge' by

January 15, 2015.8 Absent a showing of "good cause" from the Plaintiff, showing his diligent but

unsuccessful efforts to complete service within the period prescribed by the rule, the claim

should be dismissed. Mass. R. Civ. P. aû); Hull v. Attleboro Sav. Bank, 33 Mass. App. Ct. 18,

26 (ree2).

Further, the Plaintiff failed to effectuate proper service on Dennis Keefe and Simon

Ahtaridis. Mr. Keefe's summons and complaint was sent via certif,red mail to his place of

employment, even though Mr. Keefe is a resident of this commonwealth. Dr. Ahtaridis'

summons and complaint was delivered to the Quality Improvement Department at his current

place of employment. The Quality Improvement Department was not authorized to accept

service on his behalf. Service upon these defendants was therefore inadequate under the Rule

4(dX1) of the Massachusetts Rules of Civil Procedure and the Plaintifls complaint should be

dismissed against them. Further, upon information and belief, the City of Cambridge was never

served in this matter.

CONCLUSION

For the reasons states above, the Defendants respectfully request that the Court dismiss

the Plaintiff s Amended Complaint.

7 Notably, the Cambridge Public Health Commission was never served in this matter, although it
was named as an original Defendant.
8 This matter was not removed to federal court until February 23,2015, well after the January 15,

2015 service deadline. As such, service against all Defendants should have been made in
accordance with the Massachusetts Rules of Civil Procedure.
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Respectfully submitted,
The Defendants,
By their Attorney,

/s/ Brian H. Sullivan

DATE: May 18,2015

Brian H. Sullivan, B.B.O. 629236
Rebecca A. Cobbs, B.B.O. 687415
Sloane and Walsh, LLP
Three Center PIaza
Boston, MA 02108
617-523-6010
bsullivan@sloanewalsh. com
rcobbs@sloanewlash. com
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CERTIFICATION UNDER LOCAL RULE 7.1

Counsel for Defendants hereby certifies, pursuant to Local Rule 7.1(a)(2),that on May
14,2015,I conferred with plaintifPs counsel concerning the issues set forth in the attached CHA
Defendants', City Defendants' and The Greeley Company's Memorandum in Support of Motion
to Dismiss the Amended Complaint.

/s/ Brian H. Sullivan
Brian H. Sullivan

CERTIFICATE OF SERVICE

I, Brian H. Sullivan, Esquire, attorney for defendants hereby certify that on this day, May
18,2015 I served a copy of CHA Defendants', City Defendants' , arrd the Greeley Company's
Motion to Dismiss, Memorandum, Exhibits and Certification of Local Rule 7.1 upon all parties,
by electronically filing to all ECF registered parties and by sending a copy, first class mail,
postage prepaid to all unregistered parties.

lslBrianH. Sullivan
Brian H. Sullivan
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